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(i) To cease and desist from such be-
havior;

(ii) To pay a civil fine according to
the following schedule:

(A) First offense—not less than $250
and not more than $2,000 for each unau-
thorized alien, or

(B) Second offense—not less than
$2,000 and not more than $5,000 for each
unauthorized alien; or

(C) More than two offenses—not less
than $3,000 and not more than $10,000
for each unauthorized alien; and

(iii) To comply with the require-
ments of section 274a.2(b) of this part,
and to take such other remedial action
as is appropriate.

(2) A respondent determined by the
Service (if a respondent fails to request
a hearing) or by an administrative law
judge to have failed to comply with the
employment verification requirements
as set forth in § 274a.2(b) of this part,
shall be subject to a civil penalty in an
amount of not less than $100 and not
more than $1,000 for each individual
with respect to whom such violation
occurred. In determining the amount of
the penalty, consideration shall be
given to:

(i) The size of the business of the em-
ployer being charged;

(ii) The good faith of the employer;
(iii) The seriousness of the violation;
(iv) Whether or not the individual

was an unauthorized alien; and
(v) The history of previous violations

of the employer.
(3) Where an order is issued with re-

spect to a respondent composed of dis-
tinct, physically separate subdivisions
which do their own hiring, or their own
recruiting or referring for a fee for em-
ployment (without reference to the
practices of, and under the control of,
or common control with another sub-
division) the subdivision shall be con-
sidered a separate person or entity.

(c) Enjoining pattern or practice viola-
tions. If the Attorney General has rea-
sonable cause to believe that a person
or entity is engaged in a pattern or
practice of employment, recruitment
or referral in violation of section
274A(a)(1)(A) or (2) of the Act, the At-
torney General may bring civil action
in the appropriate United States Dis-
trict Court requesting relief, including
a permanent or temporary injunction,

restraining order, or other order
against the person or entity, as the At-
torney General deems necessary.

[52 FR 16221, May 1, 1987, as amended at 55
FR 25935, June 25, 1990; 56 FR 41786, Aug. 23,
1991]

§274a.11 [Reserved]

Subpart B—Employment
Authorization

§ 274a.12 Classes of aliens authorized
to accept employment.

(a) Aliens authorized employment inci-
dent to status. Pursuant to the statu-
tory or regulatory reference cited, the
following classes of aliens are author-
ized to be employed in the United
States without restrictions as to loca-
tion or type of employment as a condi-
tion of their admission or subsequent
change to one of the indicated classes.
Any alien who is within a class of
aliens described in paragraphs (a)(3)
through (a)(8) or (a)(10) through (a)(13)
of this section, and who seeks to be em-
ployed in the United States, must
apply to the Service for a document ev-
idencing such employment authoriza-
tion.

(1) An alien who is a lawful perma-
nent resident (with or without condi-
tions pursuant to section 216 of the
Act), as evidenced by Form I–551 issued
by the Service. An expiration date on
the Form I–551 reflects only that the
card must be renewed, not that the
bearer’s work authorization has ex-
pired;

(2) An alien admitted to the United
States as a lawful temporary resident
pursuant to sections 245A or 210 of the
Act, as evidenced by an employment
authorization document issued by the
Service;

(3) An alien admitted to the United
States as a refugee pursuant to section
207 of the Act for the period of time in
that status, as evidenced by an employ-
ment authorization document issued
by the Service;

(4) An alien paroled into the United
States as a refugee for the period of
time in that status, as evidenced by an
employment authorization document
issued by the Service;

(5) An alien granted asylum under
section 208 of the Act for the period of
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time in that status, as evidenced by an
employment authorization document
issued by the Service;

(6) An alien admitted to the United
States as a nonimmigrant fiance or
fiancee pursuant to section
101(a)(15)(K) of the Act, or an alien ad-
mitted as the child of such alien, for
the period of admission of the United
States, as evidenced by an employment
authorization document issued by the
Service;

(7) An alien admitted as a parent (N–
8) or dependent child (N–9) of an alien
granted permanent residence under
section 101(a)(27)(I) of the Act, as evi-
denced by an employment authoriza-
tion document issued by the Service;

(8) An alien admitted to the United
States as a citizen of the Federated
States of Micronesia (CFA/FSM) or of
the Marshall Islands (CFA/MIS) pursu-
ant to agreements between the United
States and the former trust territories,
as evidenced by an employment au-
thorization document issued by the
Service;

(9) [Reserved]
(10) An alien granted withholding of

deportation under section 243(h) of the
Act for the period of time in that sta-
tus, as evidenced by an employment
authorization document issued by the
Service; or

(11) An alien who has been granted
extended voluntary departure by the
Attorney General as a member of a na-
tionality group pursuant to a request
by the Secretary of State. Employment
is authorized for the period of time in
that status as evidenced by an employ-
ment authorization document issued
by the Service;

(12) An alien granted Temporary Pro-
tected Status under section 244A of the
Act for the period of time in that sta-
tus, as evidenced by an employment
authorization document issued by the
Service; or

(13) An alien granted voluntary de-
parture by the Attorney General under
the Family Unity Program established
by section 301 of the Immigration Act
of 1990, as evidenced by an employment
authorization document issued by the
Service.

(b) Aliens authorized for employment
with a specific employer incident to sta-
tus. The following classes of non-

immigrant aliens are authorized to be
employed in the United States by the
specific employer and subject to the re-
strictions described in the section(s) of
this chapter indicated as a condition of
their admission in, or subsequent
change to, such classification. An alien
in one of these classes is not issued an
employment authorization document
by the Service:

(1) A foreign government official (A–
1 or A–2), pursuant to § 214.2(a) of this
chapter. An alien in this status may be
employed only by the foreign govern-
ment entity;

(2) An employee of a foreign govern-
ment official (A–3), pursuant to
§ 214.2(a) of this chapter. An alien in
this status may be employed only by
the foreign government official;

(3) A foreign government official in
transit (C–2 or C–3), pursuant to
§ 214.2(c) of this chapter. An alien in
this status may be employed only by
the foreign government entity;

(4) [Reserved]
(5) A nonimmigrant treaty trader (E–

1) or treaty investor (E–2), pursuant to
§ 214.2(e) of this chapter. An alien in
this status may be employed only by
the treaty-qualifying company through
which the alien attained the status.
Employment authorization does not
extend to the dependents of the prin-
cipal treaty trader or treaty investor
(also designated ‘‘E’1’’ or ‘‘E–2’’), other
than those specified in paragraph (c)(2)
of this section;

(6) A nonimmigrant (F–1) student
who is in valid nonimmigrant student
status and pursuant to 8 CFR 214.2(f) is
seeking:

(i) On-campus employment for not
more than twenty hours per week when
school is in session or full-time em-
ployment when school is not in session
if the student intends and is eligible to
register for the next term or session.
Part-time on-campus employment is
authorized by the school and no spe-
cific endorsement by a school official
or Service officer is necessary;

(ii) Part-time off-campus employ-
ment authorization based on an ap-
proved attestation from the employer
pursuant to 8 CFR 214.2(f) and who pre-
sents an I–20 ID endorsed by the des-
ignated school official; or
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(iii) Curricular practical training (in-
ternships, cooperative training pro-
grams, or work-study programs which
are part of an established curriculum)
after having been enrolled full-time in
a Service-approved institution for at
least nine months. Curricular practical
training (part-time or full-time) is au-
thorized by the Designated School Offi-
cial on the student’s I–20 ID; no Service
endorsement is necessary.

(7) A representative of an inter-
national organization (G–1, G–2, G–3, or
G–4), pursuant to § 214.2(g) of this chap-
ter. An alien in this status may be em-
ployed only by the foreign government
entity or the international organiza-
tion;

(8) A personal employee of an official
or representative of an international
organization (G–5), pursuant to
§ 214.2(g) of this chapter. An alien in
this status may be employed only by
the official or representative of the
international organization;

(9) A temporary worker or trainee
(H–1, H–2A, H–2B, or H–3), pursuant to
§ 214.2(h) of this chapter. An alien in
this status may be employed only by
the petitioner through whom the sta-
tus was obtained;

(10) An information media represent-
ative (I), pursuant to § 214.2(i) of this
chapter. An alien in this status may be
employed only for the sponsoring for-
eign news agency or bureau. Employ-
ment authorization does not extend to
the dependents of an information
media representative (also designated
‘‘I’’);

(11) An exchange visitor (J–1), pursu-
ant to § 214.2(j) of this chapter and 22
CFR 514.24. An alien in this status may
be employed only by the exchange visi-
tor program sponsor or appropriate
designee and within the guidelines of
the program approved by the United
States Information Agency as set forth
in the Certificate of Eligibility (Form
IAP–66) issued by the program sponsor;

(12) An intra-company transferee (L–
1), pursuant to § 214.2(1) of this chapter.
An alien in this status may be em-
ployed only by the petitioner through
whom the status was obtained;

(13) An alien having extraordinary
ability in the sciences, arts, education,
business, or athletics (0–1), and an ac-
companying alien (0–2), pursuant to

§ 214.2(o) of this chapter. An alien in
this status may be employed only by
the petitioner through whom the sta-
tus was obtained;

(14) An athlete, artist or entertainer
(P–1, P–2 or P–3), pursuant to § 214.2(p)
of this chapter. An alien in this status
may be employed only by the peti-
tioner through whom the status was
obtained;

(15) An international cultural ex-
change visitor (Q), pursuant to § 214.2(q)
of this chapter. An alien in this status
may only be employed by the peti-
tioner through whom the status was
obtained;

(16) An alien having a religious occu-
pation, pursuant to § 214.2(r) of this
chapter. An alien in this status may be
employed only by the religious organi-
zation through whom the status was
obtained;

(17) Officers and personnel of the
armed services of nations of the North
Atlantic Treaty Organization, and rep-
resentatives, officials, and staff em-
ployees of NATO (NATO–1, NATO–2,
NATO–3, NATO–4, NATO–5 and NATO–
6), pursuant to § 214.2(o) of this chapter.
An alien in this status may be em-
ployed only by NATO;

(18) An attendant, servant or per-
sonal employee (NATO–7) of an alien
admitted as a NATO–1, NATO–2,
NATO–3, NATO–4, NATO–5, or NATO–6,
pursuant to § 214.2(o) of this chapter.
An alien admitted under this classi-
fication may be employed only by the
NATO alien through whom the status
was obtained;

(19) A nonimmigrant pursuant to sec-
tion 214(e) of the Act. An alien in this
status must be engaged in business ac-
tivities at a professional level in ac-
cordance with the provisions of Chap-
ter 16 of the North American Free
Trade Agreement (NAFTA); or

(20) A nonimmigrant alien within the
class of aliens described in paragraphs
(b)(2), (b)(5), (b)(8), (b)(9), (b)(10), (b)(11),
(b)(12), (b)(13), (b)(14), (b)(16), and (b)(19)
of this section whose status has expired
but who has filed a timely application
for an extension of such stay pursuant
to §§ 214.2 or 214.6 of this chapter. These
aliens are authorized to continue em-
ployment with the same employer for a
period not to exceed 240 days beginning
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on the date of the expiration of the au-
thorized period of stay. Such author-
ization shall be subject to any condi-
tions and limitations noted on the ini-
tial authorization. However, if the dis-
trict director or service center director
adjudicates the application prior to the
expiration of this 240 day period and
denies the application for extension of
stay, the employment authorization
under this paragraph shall automati-
cally terminate upon notification of
the denial decision.

(c) Aliens who must apply for employ-
ment authorization. An alien within a
class of aliens described in this section
must apply for work authorization. If
authorized, such an alien may accept
employment subject to any restrictions
stated in the regulations or cited on
the employment authorization docu-
ment:

(1) An alien spouse or unmarried de-
pendent child; son or daughter of a for-
eign government official (A–1 or A–2)
pursuant to § 214.2(a)(2) of this chapter
and who presents a fully executed
Form I–566 bearing the endorsement of
an authorized representative of the De-
partment of State;

(2) An alien spouse or unmarried de-
pendent son or daughter of an alien
employee of the Coordination Council
for North American Affairs (E–1) pursu-
ant to § 214.2(e) of this chapter;

(3) A nonimmigrant (F–1) student
who:

(i) Is seeking employment for pur-
poses of optional practical training
pursuant to 8 CFR 214.2(f), provided the
alien will be employed only in an occu-
pation which is directly related to his
or her area of studies and that he or
she presents an I–20 ID endorsed by the
designated school official;

(ii) Has been offered employment
under the sponsorship of an inter-
national organization within the mean-
ing of the International Organization
Immunities Act (59 Stat. 669) and who
presents a written certification from
the international organization that the
proposed employment is within the
scope of the organization’s sponsorship.
The F–1 student must also present an
I–20 ID endorsed by the DSO in the last
30 days; or

(iii) Is seeking employment because
of severe economic hardship pursuant

to 8 CFR 214.2(f)(9)(ii)(C) and has filed
the Form I–20, Form I–538 and any
other supporting materials such as affi-
davits which further detail the unfore-
seen economic circumstances that re-
quire the student to seek employment
authorization and evidence the fact
that the student has attempted to find
employment under 8 CFR
214.2(f)(9)(ii)(B);

(4) An alien spouse or unmarried de-
pendent child; son or daughter of an of-
ficer of, representative to, or employee
of an international organization (G–1,
G–3 or G–4) pursuant to § 214.2(g) of this
chapter who presents a fully executed
Form I–566 bearing the endorsement of
an authorized representative of the De-
partment of State;

(5) An alien spouse or minor child of
an exchange visitor (J–2) pursuant to
§ 214.2(j) of this chapter;I11(6) A non-
immigrant (M–1) student seeking em-
ployment for practical training pursu-
ant to 8 CFR 214.2(m) following comple-
tion of studies. The alien may be em-
ployed only in an occupation or voca-
tion directly related to his or her
course of study as recommended by the
endorsement of the designated school
official on the I–20 ID;

(6) A nonimmigrant (M–1) student
seeking employment for practical
training pursuant to 8 CFR 214.2(m) fol-
lowing completion of studies. The alien
may be employed only in an occupation
or vocation directly related to his or
her course of study as recommended by
the endorsement of the designated
school official on the I–20 ID;

(7) A dependent of an alien classified
as NATO–1 through NATO–7 pursuant
to § 214.2(n) of this chapter;

(8) An alien who has filed a complete
application for asylum or withholding
of deportation pursuant to part 208 of
this chapter, whose application has not
been decided, and who is eligible to
apply for employment authorization
under § 208.7 of this chapter because the
150-day period set forth in that section
has expired. Employment authoriza-
tion may be granted according to the
provisions of § 208.7 of this chapter in
increments to be determined by the
Commissioner and shall expire on a
specified date;

(9) An alien who has filed an applica-
tion for adjustment of status to lawful
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permanent resident pursuant to part
245 of this chapter. Employment au-
thorization shall be granted in incre-
ments not exceeding one year during
the period the application is pending
(including any period when an adminis-
trative appeal or judicial review is
pending) and shall expire on a specified
date;

(10) An alien who has filed an applica-
tion for suspension of deportation pur-
suant to part 244 of this chapter. Em-
ployment authorization shall be grant-
ed in increments not exceeding one
year during the period the application
is pending (including any period when
an administrative appeal or judicial re-
view is pending) and shall expire on a
specified date;

(11) An alien paroled into the United
States temporarily for emergency rea-
sons or reasons deemed strictly in the
public interest pursuant to § 212.5 of
this chapter;

(12) A deportable alien granted vol-
untary departure, either prior to or
after a hearing, for reasons set forth in
§ 242.5(a)(2) (v), (vi), (viii), or (ix) of this
chapter, may be granted permission to
be employed for that period of time
prior to the date set for voluntary de-
parture including any extension grant-
ed beyond such date, if the alien estab-
lishes an economic need to work. Fac-
tors which may be considered in adju-
dicating the application for employ-
ment authorization of such an alien
granted voluntary departure include,
but are not limited to, the following:

(i) The length of voluntary departure
granted;

(ii) The existence of a dependent
spouse and/or children in the United
States who rely on the alien for sup-
port;

(iii) Whether there is a reasonable
chance that legal status may ensure in
the near future; and

(iv) Whether there is a reasonable
basis for consideration of discretionary
relief.

(13) [Reserved]
(14) An alien who has been granted

deferred action, an act of administra-
tive convenience to the government
which gives some cases lower priority,
if the alien establishes an economic ne-
cessity for employment;

(15) [Reserved]

(16) Any alien who has filed an appli-
cation for creation of record of lawful
admission for permanent residence pur-
suant to part 249 of this chapter. Em-
ployment authorization shall be grant-
ed in increments not exceeding one
year during the period the application
is pending (including any period when
an administrative appeal or judicial re-
view is pending) and shall expire on a
specific date;

(17) A nonimmigrant visitor for busi-
ness (B–1) who:

(i) Is a personal or domestic servant
who is accompanying or following to
join an employer who seeks admission
into, or is already in, the United States
as a nonimmigrant defined under sec-
tions 101(a)(15) (B), (E), (F), (H), (I), (J),
(L) or section 214(e) of the Act. The
personal or domestic servant shall have
a residence abroad which he or she has
no intention of abandoning and shall
demonstrate at least one year’s experi-
ence as a personal or domestic servant.
The nonimmigrant’s employer shall
demonstrate that the employer/em-
ployee relationship has existed for at
least one year prior to the employer’s
admission to the United States; or, if
the employer/employee relationship ex-
isted for less than one year, that the
employer has regularly employed (ei-
ther year-round or seasonally) personal
or domestic servants over a period of
several years preceding the employer’s
admission to the United States;

(ii) Is a domestic servant of a United
States citizen accompanying or follow-
ing to join his or her United States cit-
izen employer who has a permanent
home or is stationed in a foreign coun-
try, and who is visiting temporarily in
the United States. The employer/em-
ployee relationship shall have existed
prior to the commencement of the em-
ployer’s visit to the United States; or

(iii) Is an employee of a foreign air-
line engaged in international transpor-
tation of passengers freight, whose po-
sition with the foreign airline would
otherwise entitle the employee to clas-
sification under section 101(a)(15)(E)(i)
of the Immigration and Nationality
Act, and who is precluded from such
classification solely because the em-
ployee is not a national of the country
of the airline’s nationality or because
there is no treaty of commerce and
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navigation in effect between the United
States and the country of the airline’s
nationality.

(18) An alien against whom a final
order of deportation exists and who is
released on an order of supervision
under the authority contained in sec-
tion 242(d) of the Act may be granted
employment authorization if the dis-
trict director determines that employ-
ment authorization is appropriate.
Factors which may be considered by
the district director in adjudicating
the application for employment au-
thorization include, but are not limited
to, the following:

(i) The existence of economic neces-
sity to be employed;

(ii) The existence of a dependent
spouse and/or children in the United
States who rely on the alien for sup-
port; and

(iii) The anticipated length of time
before the alien can be removed from
the United States.

(19) An alien applying for Temporary
Protected Status pursuant to section
244A of the Act shall apply for employ-
ment authorization only in accordance
with the procedures set forth in part
240 of this chapter.

(20) Any alien who has filed a com-
pleted legalization application pursu-
ant to section 210 of the Act (and part
210 of this chapter). Employment au-
thorization shall be granted in incre-
ments not exceeding 1 year during the
period the application is pending (in-
cluding any period when an adminis-
trative appeal is pending) and shall ex-
pire on a specified date.

(21) A principal nonimmigrant wit-
ness or informant in S classification,
and qualified dependent family mem-
bers.

(22) Any alien who has filed a com-
pleted legalization application pursu-
ant to section 245A of the Act (and part
245a of this chapter). Employment au-
thorization shall be granted in incre-
ments not exceeding 1 year during the
period the application is pending (in-
cluding any period when an adminis-
trative appeal is pending) and shall ex-
pire on a specified date.

(d) Basic criteria to establish economic
necessity. Title 45—Public Welfare, Pov-
erty Guidelines, 45 CFR 1060.2 should be
used as the basic criteria to establish

eligibility for employment authoriza-
tion when the alien’s economic neces-
sity is identified as a factor. The alien
shall submit an application for employ-
ment authorization listing his or her
assets, income, and expenses as evi-
dence of his or her economic need to
work. Permission to work granted on
the basis of the alien’s application for
employment authorization may be re-
voked under § 274a.14 of this chapter
upon a showing that the information
contained in the statement was not
true and correct.

[52 FR 16221, May 1, 1987]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 274a.12, see the List of
CFR Sections Affected in the Finding Aids
section of this volume.

§ 274a.13 Application for employment
authorization.

(a) General. Aliens authorized to be
employed under § 274a.12(a)(3)–(8) and
(10)–(13) must file an Application for
Employment Authorization (Form I–
765) in order to obtain documentation
evidencing this fact.

(1) Aliens who may apply for employ-
ment authorization under § 274a.12(c) of
this part, except for those who may
apply under § 274a.12(c)(8), shall file a
Form I–765 with the director having ju-
risdiction over applicant’s residence, or
the director having jurisdiction over
the port of entry at which the alien ap-
plies, or with such other Service office
as the Commissioner may designate.
The approval of applications filed
under § 274a.12(c) of this part, except for
§ 274a.12(c)(8), shall be within the dis-
cretion of the director or such other of-
ficer as the Commissioner may des-
ignate. Where economic necessity has
been identified as a factor, the alien
must provide information regarding his
or her assets, income, and expenses in
accordance with instructions on Form
I–765.

(2) An initial Application for Em-
ployment Authorization (Form I–765)
for asylum applicants under
274a.12(c)(8) of this part shall be filed in
accordance with instructions on or at-
tached to Form I–765 with the appro-
priate Service Center or with such
other Service office as the Commis-
sioner may designate. The applicant
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